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The rhode island general Laws vest the governor with 
awesome power and flexibility to address the emergency 
needs created by a disaster. Those powers, however, are nei-
ther unlimited nor intended to be exercised with unbridled 
discretion. The statute dealing with emergency powers ends 
with an express command: 

This chapter shall be construed liberally, but those charged 
with the exercise or enforcement of its great powers are 
directed to act with restraint and moderation and with 
strict regard to the rights of the people. (ri gen. Laws §§ 
30-15-19)

This paper examines whether the governor of rhode island, 
in dealing with the 2020 coronavirus pandemic through ex-
ecutive orders, has acted with proper restraint and within 
constitutional boundaries. Key takeaways from our analy-
sis, include:

 • The governor must adhere to clearly defined time 
limitations when she declares a state of emergency 
and issues related executive orders.

 • The general assembly has the power to override 
such declarations and force an immediate end to 
states of emergency.

 • The governor may have exceeded her legal authority 
to issue proclamations extending beyond enumer-
ated time limits:
 º was the governor’s declaration to prohibit mid-

to-large–sized public and private events through 
most of the summer within the scope of her 
emergency powers?

 º did the governor illegally order the delay of the 
2020 Presidential Primary, its rescheduling, and 
its suspension of voter-id laws to implement a 
mail-ballot-only voting system?

 • The arbitrary shut-down of many industry and busi-
ness sectors may constitute “government takings”, 
subject to just compensation by the state.

 • civil liberties, including religious rights, the right to 
peaceably assemble, the right to earn an honest liv-
ing, and the right to travel, may have been violated.

why This analysis is important
rhode island was recently ranked as the second worst state 
in the nation for imposing harsh policies and restrictions 
in response to the pandemic.1 as a result, ocean staters are 
suffering from the most unemployment claims as a share of 
its employment base than any other state.2 and astounding-
ly, more rhode island workers have filed for jobless benefits 
than have not.3 These tragic results are occurring at a time 
when the pandemic’s peak has already passed in our state. 

across the country, businesses and organizations are filing 
lawsuits, challenging certain state-imposed restrictions on 
travel, business, and personal freedom as unconstitutional, 
either by creating arbitrary and disparate economic devas-
tation, or by infringing on constitutional rights. as the u.s. 
supreme court has previously ruled, “neither the legisla-
ture nor any executive or judicial officer may disregard the 
provisions of the constitution in case of emergency” (Ex 
parte Milligan, 71 u.s. 2). in short, the governor cannot use 
the pandemic as an excuse to suspend constitutional rights. 

in a memorandum entitled, “Balancing Public safety with 
the Preservation of civil rights,” u.s. attorney general 
william Barr has publicly indicated that his department 
of Justice is prepared to support lawsuits filed against over-
zealous government actions that unduly restrict commerce 
or civil liberties in the fight against covid-19. 

For the overall well-being of our state, both medically and 
economically, serious consideration should be given as to 
whether the governor’s executive powers should be checked 
via the legislative process or by the courts. 

Emergency Power general Limitations
rhode island general Laws §§ 30-15-7 and 30-15-9 vest the 
governor with awesome power and flexibility to address 

1 adam mccann. “states with the Fewest coronavirus 
restrictions.” WalletHub. may 5, 2020. wallethub.com/edu/
states-with-the-fewest-coronavirus-restrictions/73818/

2 Patrick anderson. “r.i. a standout in processing 
unemployment claims.” Providence Journal. may 4, 2020. 
www.providencejournal.com/news/20200504/ri-standout-in-
processing-unemployment-claims

3 “most devastating number: more ri workers have Filed for 
Jobless Beneftis than haven’t.” GoLocalProv. may 2, 2020. 
www.golocalprov.com/news/most-devastating-number-more-
riers-have-filed-for-benefits-than-are-working
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the emergency needs created by a disaster. see, e.g., ri gen. 
Laws § 30-15-7(7) (empowering the governor to “[d]o all 
other things necessary to ensure adequate preparation for 
disasters in the state, not inconsistent with other provisions 
of law.”); see also ri gen. Laws § 30-15-9(e)(1) to 30-15-9(e)
(16) (authorizing, among other things, suspension of “the 
provisions of any regulatory statute prescribing the proce-
dures for conduct of state business, or the orders, rules, or 
regulations of any state agency, if strict compliance with the 
provisions of any statute, order, rule, or regulation would in 
any way prevent, hinder, or delay necessary action in cop-
ing with the emergency, provided that the suspension of any 
statute, order, rule or regulation will be limited in duration 
and scope to the emergency action requiring said suspen-
sion” [§ 30-15-9(e)(1)], power to “control ingress and egress 
to and from a high risk area, the movement of persons with-
in the area, and the occupancy of premises therein” [§ 30-
15-9(e)(7)], and power to “do all other things necessary to 
effectively cope with disasters in the state not inconsistent 
with other provisions of law [§ 30-15-9(e)(13)]).

specific Limitations and checks
despite this broad grant of authority, a close review of the 
statute reveals both structural and substantive limitations 
on the scope of the governor's authority built into the statu-
tory scheme of the rhode island Emergency management 
act (Ema; ri gen. Laws § 30-15-1, et. seq). while the ini-
tial authority to declare a disaster is vested in the governor, 
the general assembly included two important procedural 
checks on that gubernatorial authority: legal time con-
straints and general assembly override.

Legal time constraints

The governor’s authority to issue disaster declarations is 
limited to thirty days at a time, subject to renewal. ri gen-
eral Laws § 30-15-9(b) provides in pertinent part: 

a state of emergency shall be declared by executive order 
or proclamation of the governor if he or she finds a di-
saster has occurred or that this occurrence, or the threat 
thereof, is imminent. The state of disaster emergency shall 
continue until the governor finds that the threat or dan-
ger has passed or the disaster has been dealt with to the 
extent that emergency conditions no longer exist and ter-
minates the state of disaster emergency by executive order 
or proclamation, but no state of disaster emergency may 
continue for longer than thirty (30) days unless renewed 
by the governor.

The governor issued Executive order 20-02 for a declara-
tion of disaster Emergency on march 9, 2020. it was subse-

quently extended, as the law allows, on april 8, by Executive 
order 20-18 and on may 6 by Executive order 20-31. There 
is no apparent limitation as to how often the governor may 
extend emergency declarations or related executive orders.

in limiting the governor’s disaster declarations to 30 days 
at a time, the legislature sought to balance the need to pro-
vide sufficient flexibility in the operation of government, in 
order to meet the exigencies created by the disaster, with 
the recognition that citizens have an ongoing interest in the 
normal operation of our democratic institutions and the 
laws they create. among other things, these laws and insti-
tutions help to protect the rights of the people from an over-
bearing executive branch and help to create the conditions 
for human flourishing through the market based economy.  

general assembly can override declarations

The governor’s powers of disaster declarations are not un-
checked. The law retains the power in the general assembly 
to unilaterally end a disaster declaration. 

. . . The general assembly, by concurrent resolution, may 
terminate a state of disaster emergency at any time. There-
upon, the governor shall issue an executive order or proc-
lamation ending the state of disaster emergency. (ri gen. 
Laws § 30-15-9(b))

at least through the second week of may, at the time of this 
writing, the rhode island general assembly has refused to 
re-convene and bear responsibility for their constitutional 
and statutory authority. 

a Judicial role?
Equally as important as the procedural checks, the law also 
provides for substantive limits on the executive authority it 
confers. despite the broad grant of authority, the use of the 

rEcommEndation:
General Assembly leadership 
should put in place specific 
measures to review on an 
ongoing basis whether any future 
extension of a state of emergency 
by the Governor should be 
overridden and ended.
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emergency powers contained in the Ema are expressly lim-
ited  “in scope and duration as is reasonably necessary for 
emergency response” (ri gen. Laws § 30-15-9(e)).

although the statute does not define either the meaning of 
the term “reasonably necessary” or who is to make the deter-
mination, given the failsafe the legislature reserved to itself 
to end a disaster declaration by concurrent resolution, such 
limiting language suggests, at a minimum, that the judiciary 
may be called upon to determine whether specific executive 
actions exceed either the limitation that the action be rea-
sonably necessary or that it not be of excessive duration.

moreover, the legislature also provided an aid in construing 
the statute by specifying that the Ema “shall be construed 
liberally, but those charged with the exercise or enforcement 
of its great powers are directed to act with restraint and 
moderation and with strict regard to the rights of the people 
(emphasis by authors),”  per ri gen. Laws § 30-15-19. This 
again suggests that the legislature envisioned some judicial 
role in enforcing the limitations built into the statute.

gubernatorial authority to shut down 
Events Through the summer
The 30-day limitation also reflects a desire on the part of 
the legislature to impose a degree of humility as to what the 
future may hold on chief executives eager to make energetic 
use of the powers to reshape state law and its economy. 

Thus, while it would have been appropriate for the governor 
to suggest that, unless things improve, she may feel com-
pelled to renew a prohibition on large groups in future ex-
tensions of a disaster declaration, blanket declarations that 
large summer and fall activities — including parades, wed-
dings, open air concerts, and the like, all of which are sched-
uled to occur months into the future, well past the 30-day 
limitation — are cancelled, is clearly outside the bounds of 
her specific authority to be able to legally impose at this time. 

regarding executive orders, it would be sound legal reason-
ing to conclude that such orders only carry the force of law 
during a period of a declared state of emergency and that any 
such order could not be enforceable beyond 30-days when a 
state of emergency has expired. The governor, herself, ap-
pears to recognize this fact, as she has issued a number of 
executive orders “extending” prior executive orders, for ex-
ample, Executive orders 20-15, 20-23, 20-28, and 20-31.

it is also implicit in ri gen. Laws § 30-15-9(e) that the gov-
ernor’s emergency powers must be “limited in scope and du-
ration,” and thus may legally only pertain to matters within 

the 30-day state-of-emergency limitations, not extending to 
matters outside of this limited time window. 

it is true that, in april, the governor did not shut down 
these traditional economic and culturally vital summer 
events by executive order, but in making her proclamation, 
she clearly violated the spirit of the law, as described above, 
and she violated her own pledge to take data-driven actions. 

in many countries, and in many states across america, the 
rates of covid-19 infections, hospitalizations, and deaths 
have taken sharp downturns once the peak period has 
passed, often within a 30-day period, thereby obviating the 
need for a continued states of emergency. 

if the governor seeks to unreasonably extend the declared 
state of emergency, the general assembly has the author-
ity to impose a more-measured response to the crisis and 
potentially to save our ocean state’s vital summer season. 

Legality of rescheduled  
Presidential Primary
we apply this same time-scope limitation to the march 23, 
2020, Executive order 20-11, which delayed the april 28 
Presidential primary election in rhode island to June 2. 
Both the original date of the primary and the rescheduled 
date fall beyond the 30-day limitation for emergency pow-
ers. Even more objectionable, the march 23 executive order 
was issued during a period when the governor’s emergency 
powers were set to expire just two weeks later, on april 8.

without legislative approval, it could be argued that this ex-
ecutive order should be vacated and that the 2020 Presiden-
tial primaries in rhode island should be declared null and 
void. given the absentee status of the general assembly, it 
is fortunate that the 2020 primary elections in the ocean 
state will not be a critical step in the Presidential nominat-
ing process, as it is a foregone conclusion about whom the 
nominees will be from the two major political parties. 

QuEstion:
How could the Governor possibly 
know in April whether or not the 
data for Rhode Island will show 
similar significant downturns in 
June, July, or August?
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summarizing this section, given the unfavorable compari-
sons to our sister states and the orders to force small-business 
retailers to absorb a disproportionate share of the economic 
devastation, it is suggested that governor raimondo, along 
with the general assembly leadership who have abdicated 
their oversight duties have failed to abide by the command to 
act with “restraint and moderation and with strict regard to 
the rights of the people”  (ri gen. Laws § 30-15-19). 

other Legal risks and issues
in addition to the restrictions on gubernatorial authority 
outlined above, many additional constitutional limitations 
should factor into any decision to extend covid-19– 
related restrictions and that could be challenged in court.

separation of Powers

although it is obvious that the legislature intended to pro-
vide the executive with substantial flexibility to meet the 
needs of an unidentified threat, in allowing the gover-
nor the awesome power to suspend “the provisions of any 
regulatory statute prescribing the procedures for conduct 
of state business, or the orders, rules, or regulations of any 
state agency” (ri gen. Laws § 30-15-9(e)(1)), the general 
assembly may have inadvertently exceeded the scope of 
permissible legislative delegation in violation of the non-
delegation doctrine and the separation of powers. see, e.g., 
City of Warwick v. Warwick Regular Firemen's Association, 
106 r.i. 109, 113, 256 a.2d 206, 209 (1969); see also Milardo 
v. Coastal Resources Mgmt. Council, 434 a. 2d 266 (1981) 
(“it is the conditions of the delegation — the specificity 
of the functions delegated, the standards accompanying 
the delegation, and the safeguards against administrative 
abuse” that determine the constitutionality of a delegation 
of power). This is a point for further evaluation and consid-
eration as to the constitutionality of the law itself. 

regulatory Powers

The above-cited provision gives the governor broad au-
thority to suspend regulations, so that the state might be 
in a stronger position to respond to a crisis. But it is not 
clear that the governor has the power to impose new rules 
and regulations on private-sector businesses, enforceable 
by fines or shut-downs, such as she put forth in her most 
recent may 8 Executive order 20-32. many businesses and 
industry groups throughout america are challenging simi-
lar arbitrary state and local rules, especially those that dis-
criminate against “nonessential” businesses. 

Further, this governor’s executive orders also ignore due-
process, denying business owners and leaders the right to 
challenge their designation as “nonessential.” 

compensation for government takings? 

These executive orders also raise the question of whether 
the shutting down of “nonessential businesses” constitutes 
compensable “takings” under either state or federal law.

much of the economic harm from the governor’s stay-at-
home orders and orders closing “nonessential” businesses 
has been focused on rhode island’s small and medium-sized 
businesses, while big-box retailers that have also stocked 
items found in “nonessential” retailers were permitted to 
continue to operate. Thus, for example, target reported a 
20 percent increase in same-store sales while mom-and-pop 
retailers or restaurateurs were shuttered.

a successful takings claim by these mom-and-pop opera-
tions could find a basis in either federal or state law. The 
Fifth amendment to the united states constitution prohib-
its the government from taking private property “for public 
use, without just compensation” (u.s. const. amend. 5).

how has the governor taken property? although the gov-
ernor has not actually taken title to any properties, the law 
has long recognized the legal principles of constructive pos-
session and regulatory takings. in essence, “government 
regulation of private property may, in some instances, be so 
onerous that its effect is tantamount to a direct appropria-
tion or ouster.” certainly, the many small businesses which 
may be forced to close or file bankruptcy will have a strong 
argument that the full value of their property has been ap-
propriated for the public good.    

The highly technical procedural and substantive require-
ments for a successful federal takings claim will be outlined 
in a further analysis by the Flanders Legal center for Free-
dom. suffice it to say for now that legal scholars are split 
about whether covid-19–related orders like the ones is-

oPinion: 
The considered opinion of the 
authors of this paper is that 
the Governor, in the cases 
cited above, has exceeded her 
emergency powers, opening the 
state to legal challenges. 
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sued by governor raimondo would qualify as takings for 
purposes of federal law. although in a class-action case 
brought early in the covid-19 crisis response the Penn-
sylvania supreme court rejected a takings claim on the 
grounds that any such taking was merely temporary, the 
decision was split. Later developments, including the ex-
tended length of the shut-down, distinguish current reali-
ties from the situation examined in that case. although a 
successful federal takings claim is not assured, there several 
u.s. supreme court precedents support the compensability 
of temporary regulatory takings. Thus, the specter of tak-
ings liability should give pause to any official looking to ex-
tend a shut down.  

Emergency Claims Commission

in addition to a potential recovery based on federal takings 
laws, the general assembly has seen fit to include a special 
claims provision in the rhode island Emergency manage-
ment act. rhode island gen. Laws § 30-15-11 establishes 
an Emergency claims commission to hear takings claims 
as a result of actions under the Ema. specifically, the act 
provides that:

whenever the governor takes possession of, or title to, any 
real or personal property pursuant to the provisions of 
this chapter, he or she shall immediately cause the owner 
and/or possessor of the property, referred to as the "claim-
ant", to be notified in any manner that the commission 
provides, and shall also cause a copy of the notice to be 
filed with the commission.”  (ri gen. Laws § 30-15-11(b))

Those who feel they have received insufficient damage 
awards for their losses are then permitted to appeal to high-
er courts. to date, insofar as the authors are aware, this sec-
tion has never been implemented. But this mechanism ap-
pears designed to streamline a large number of claims, such 
as those that would result of the covid-19 orders. 

although the authors of this report were unable to iden-
tify any reported cases dealing with the Emergency claims 
commission, the existence of this provision in the Ema of-
fers the unique potential to quickly address the moral im-
perative to ensure that the burden of the governor’s closure 
orders not be borne disproportionately by rhode island’s 
entrepreneurs. nevertheless, despite the statutory mandate 
for this commission, it is unclear if it has been activated in 
the wake of the current disaster orders. 

issues and Questions for Future analysis
Right to Assemble. do the governor’s arbitrary limitations 
on the number of people who are permitted to peaceably 
gather violate our First amendment rights to assemble?

Religious Rights. The governor’s arbitrary limitation of five 
people at a time in a church is discriminatory and a violation 
of religious rights, as larger crowds are permissible in other, 
secular settings. Federal district courts have ruled against 
similar orders in Kansas and in Louisville, Kentucky.4

Personal Liberty. is it constitutional for the state to enforce 
face-mask mandates among the populace with fines and or 
imprisonment? The warwick and north Providence police 
unions issued statements in early may that they would not 
ask their members enforce the governor’s unconstitutional 
executive order in this regard.5

Economic Liberty and Equal Protection. is it constitution-
al for the state to designate certain retailers as “nonessen-
tial,” while permitting others, often selling similar products, 
to continue operating? 

 

4 hans von spakovsky. “governors can’t suspend the First 
amendment.” The Daily Signal. may 6, 2020. www.dailysignal.
com/2020/05/06/governors-cant-suspend-the-first-
amendment/

5 “uPdatEd: warwick Police union issues Blistering 
rebuke of raimoindo mask order & Enforcement Policy.” 
GoLocalProv. may 8, 2020. www.golocalprov.com/news/
breaking-warwick-police-union-issue-blistering-rebuke-of-
raimondo-mask-orde

oPinion:
Once again, the Governor’s 
unilateral and arbitrary actions, 
without appropriate statutory 
or legislative authorization, 
have put Rhode Island at risk of 
successful litigation challenges.
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